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Abstract

Qada’ (Judicial Decision) holds a paramount position in Islamic jurisprudence, embodying a
profound sense of justice and equity. This paper provides a comprehensive exploration of
Qada’ by delving into its introduction, significance, importance, essential elements, and the
etiquettes associated with its implementation. The discussion is grounded in the perspectives
of eminent scholars, drawing insights from the Quran and Sunnah. The introduction outlines
the fundamental concepts of Qada’, establishing its role in resolving disputes and upholding
justice within the Islamic legal framework. It serves as a cornerstone in the administration of
justice and maintaining social order. Significantly, the paper emphasizes the importance of
Qada’ as derived from Islamic teachings. It elucidates how Qada’ aligns with the principles
of fairness and impartiality outlined in the Quran and exemplified by the Prophet's practices,
emphasizing its vital role in fostering societal harmony. The exploration of essential elements
of Qada’ elucidates the key components that contribute to a just and effective judicial
decision. These elements, rooted in Islamic principles, ensure the integrity and righteousness
of the legal process. Etiquettes associated with Qada’ are crucial in ensuring the
implementation of justice with dignity and respect. The paper delves into the manners and
decorum expected from the Qadi (judge), emphasizing the significance of ethical conduct in
the judicial sphere. Drawing insights from the Quranic verses and Hadiths, the scholars'
perspective highlights their nuanced understanding of Qada’. Their interpretations and
scholarly discussions provide valuable insights into the multifaceted aspects of judicial
decision-making in Islam. In conclusion, this paper offers a holistic view of Qada’ as a vital
component of Islamic jurisprudence. By combining theoretical foundations with practical
insights, it contributes to a deeper understanding of the role Qada’ plays in fostering justice
in society.

Keywords: Qada’, Judicial Decision, Islamic Jurisprudence, Quran, Sunnah, Scholars'
Perspective.

1.1. Qada’ (Decision of Dispute):
Judgment is a sacred religious obligation. All the Prophets (. ...<) carried out this responsibility

in their Ummah and handed over this responsibility to their followers. When the blessed time
of our beloved Rastil Akram (..., s, & ) came, He himself carried out the responsibility of
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justice very gorgeously! and appointed the Sahabah (.- 4 s.-) as a Qadi in different areas.?
Khulafa’ Arba‘ah (.- 4 =) carried out this responsibility for a long time in a worthy manner.
Islamic way of justice was implemented to some extent in the age of Bani Umayyah and Bant
‘Abbas. But after that, there were many deficiencies in the implementation of it. Even in our
own country, after the completion of 70 years of freedom, there are those laws and procedures
are enforced with some amendments which were set by the English.

The need of the hour is that Islamic Judicial System should be upheld in our country. The
establishment of Islamic Judicial System is necessary for Islamic State as it protects the human
rights. It helps the oppressed and prevents the oppressor. In this way the order of Rastl Akram
ooy 4y e a0 > " Gsla 5T LG A1sT 523" would be carried out.

The basic purpose of this thesis is to introduce this aspect of Justice System and Adab al-Qadi
under this topic. In this beginning chapter, some basic elements would come under discussion
so that it become easy to understand the legal discussions which will come in to next chapters.

1.2. Literal meanings & Definitions of Qada’ (sL<®):

Dictionary meaning of the term Qada’:

In dictionary, the word Qada’ has several meanings; to complete something, the clarity, to end
something, to be abolished, to be paid, to be implemented, to pass, settling the matter,

to decide. But generally, it means to decide the dispute between two parties or to complete
some task as a whole.

The word Qada’ would be implemented on every task which is essential and which is
completed, done in a worthy way, the aspect of implementation and issuing the orders is
completed.*

The word " =3 " is the past verb, its future word is " .2%" The word “:Lz” is ‘Masdar’ of

it. It was actually "sL=s" and according to the rule of Arabic Grammar, “Ya’ was alternated with
‘Hamzah’. Qada’ means to judge, to nominate. Its subject is “.»6” and its object is “wle Lais™
According to Lisan al-‘arab

O s r Y (sl aloly (S sliadl) (25)

! al-Tirmidhi, Muhammad b. Isa. (n. d) al-Jami‘, Ihya’ al-Turath al-‘ Arabi. Beirut, Abwab al-Ahkam, Babma ja’a
F1 an al-Bayyanat ‘ala al-Mudda‘1 (1340,1341), 5/51

! Ibn Majah, Muhammad b. Yazid Qazwini. (n.d) Al-Sunan, Dar al-Fikr, Beirut, Kitab al-Ahkam, Bab Qadiyat
al-Hakim (2318), 2/777

I Muslim, Ibn al-Hajj aj b. Muslim, al-Jami* al-Sahth, Kiab al-Hudiid, Bab Man [‘taraf a ‘ala Nafsihi biz-Zana,
(1691), 3/1398

2 Abii Dawiid, Sulayman b. al-Ash‘ath. (n.d) Al-Sunan, Dar al-Kitab al-‘Arabi, Beirut, Kitab al-’Aqdiyah, Bab
Ijtihad al-Ray1 FT al-Qada’ (3594), 3/330

3 al-Bukhari, Muhammad b. Isma‘1l Abd ‘Abd Allah. (1422H) aL-Jami* al-Sahih, Ed. 1%, Dar Taq al-Nijat, Kitab
al-Mazalim, Bab ‘An Akhaka Zalima ... (2443, 2444, or 6952), 3/128, 9/22

! Tbn Hibban, Abii Hatim Muhammad b.Hibban b. Ahmad b. Hibban. (1993) al-Sahih, Ed. 2", Mu’ assisat al-
Risala, Beirut, Kitab al-Ghasb, Bab Zikr al-’ Amr Birad al-Zalim ...(5166), 11/570

4 Ibn al-Athir, Ali b. Muhammad al-Jazari. (1979) al-Nihaya fi Gharib al-Athar, al-Maktabat al-‘Ilmiyya, Beirut,
Bab al-Qaf Ma* al-Dad, 4/125

5 Zubaydi, Muhammad Murtada, (n.d) Taj al-‘Arlis Min Jawahir al-Qamiis, Dar al-Hidaya, Bab al-Qada,
39/310,311

6 Ibn Manziir, Muhammad b.Mukarram. (n.d). Lisan al-‘Arab, Ed. 1%, Dar Sadir, Beirut, Bab al-Qada, 15/186
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Qada means to decide as actually this word is Lz because its past IS ..z
Also quoted in Lisanul Arab as
Sy sladll ey S ol by a Vg wibl cLiadlly Laghos oo ¢ 5 LoLaS Bt o) JU"

Pl V) ok ¥ O 2l By s i

Ibn al-Sirafi said: Qada’ means to finish something completely, to order and to decide,
from which Qada’ and Qadar comes.
Ibn Manzar further said:

S Lol e (o 0N il b (S 0 bl 2l (3 olins oWl lnd) fal "
S Y1 Lliadlly Lliady 228wt (28 Joily Lol ol o5 S Lbl ) 2By ol o
SY Sy fad) sladll e el pn dat ade 26 L s Ayt wlo (39 Aad Bl
ok a8 JU fadly abdl) doly sLadll S5 eaadl 3,55 a8 3 Jal ug aw O

2 uaby (S 13) (26 g4 sliad

According to Ahl Hijaz, the dictionary meaning of >l is to have a decisive opinion
in any matter and i1 means that to decide among the people, Qad1 has been made.

As we say that the Hakim ordered, similarly, we say that the >Amir decided to make
the Qadt and in the same manner we say that he decided among them. L= is the name

given to the orders and its singular is z.zs and in Sulah al-Hudaybiah it was written
that this decision was done by the Hadrat Mithammad. (.., «1, . & ). It is subject from
Qada and in derogatory sense it means decisive speech..Lzs 23 25 When a person
becomes .<~ and gives orders, he is called Qadi.
Also in Taj al-‘Ars:

Vade faks Dg plseilessty ade 1S5 (of Bl tablb ki b
=5 means to decide, its Masda£ comes as L3, :Laf and &.23, The person who decides is
called .- and the person against whom a decision is carried out is called

z

In aI-Nihaya ft Gharb al-Athar

j\ dz v§>\ L 2y . asldy s il plaii) L) asia opry o sl & Lol 1 g8l J5y"
LelS 05t sll oda sl 3y b 3 @u\ o il o r‘“ o Wj\ o 6;\ 5\ Ry
;ug.uL\ &

According to Mukhtar al-Sihah

! 1bid, 15/186

2 1bid, 15/186

3 Zubaydi, Mohammad Murtada, (n.d) T3j al-‘Arlis Min Jawahir al-Qamiis, Dar al-Hidaya, Bab al-Qada, 39/311
4 Ibn al-Athir, Al b. Mohammad al-Jazari. (1979) al-Nihaya fi Gharib al-Athar, al-Maktabat al-‘Ilmiyya, Beirut,
Bab al-Qaf Ma‘ al-Dad, 4/125
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In brief, according to lexicon, Qada’is to make something essential, to decide and to complete
some task in a virtuous manner.

The Use of the word "#L&E" in Qur'an Hakim:
Here the use of word ":\=3" in different meanings, some examples are mentioned below
o o ol Y e
“The matter about which you inquired has been decreed”
I gk a5 L e
“When Musa fulfilled his term”
“Then when you have completed the acts of Haj”
S A w¢3 \39” °
“Then, when the prayer is finished”
O g ALE e

“Then He completed them as seven heavens”

T ey 6 e
“Do whatever you have to do”

RVERS VA Vies ¥t oy i e

“And your Lord Commanded that worship not any else excepts Him and does good
to parents”

OMosze. . g, 2 P
5 all ed T 0y 8 e A WSS
“And had not a saying of your Lord gone forth for an appointed term, the matter.
Would have been surely decided among them long ago”

102 8% o5 05 Y g e s b ol ale il I @

s//

! al-Razi, Muhammad b. Abi Bakr b.Abd al-Qadir. (1995) Mukhtar al-Sihah, Dar al-Kitab al-‘ Arabi, Beirut, Bab
al-Qaf, 1/560

2 Suirat al-Yisuf, Ayat:41

3 Sirat al-Qasas, Ayat:29

4 Surat al-Bagarah, Ayat:200
® Surat al-Jum‘ah, Ayat:10

® Sirat al-Fussilat, Ayat:12

" Sirat al-Taha, Ayat:72

8 Stirat al-"Isra’, Ayat:23

® Stirat ash-Shiiraa, Ayat: 14
10 Siirat al-Saba’, Ayat: 14
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“Then when We decreed death for him. We informed not the jinns about his death but
termite of the earth that used to eat his staff” “and when Allah decides to do
something”
In short, as per Qur’an Karim Qada’ is a practical or lingual final decision; it might be divine
and or by human beings.

The Definition of the term Qada’ (sL<d):

The term Qada’ means in its technical sense to settle and decide the differences, claims
and disputes of the people. Qada’ is a trusted quality which makes Shar‘T Orders essential to
be carried out in favour of the person to whom this is affiliated whether this order is to
determine somebody just or unjust. Moreover, this quality should not be connected to the
general state wisdoms.We observe the Hanafi point of view first.

Hanafi point of view:
As per Imam Sarakhast (d.482 AH), the derogatory meaning of Qada’ is to

Vo2 S e 11y 0300 gily ekl o dnly IS IS ) olins 3"

Imam Kasani (d.587 AH) said in this regard
2 oy o 1 5T e Sy L A o (S s el
Qada’ means to settle the differences and decide between the two disputing parties

according to the orders of - ;= 4.

Furthermore Ibn Hamam (d.681 AH)3, Ala al-Din al-Haskafi (d.1088 AH)* and Ibn ‘Abidin Shami
(d.1252 AH)® also say, Qada’ in its technical sense to resolve the quarrels and decide between the
parties.
As per Majallat al-Ahkam al-*Adaliyah,
6”2\;‘5&9 vg\ ons L}l’ L)

"The phrase administration of justice embrace the judgement and the duties of the judge”
MalikT Jurists view point:
Ibn Farhun al-Maliki (d. 799 AH) said

“To act as a mediator between the Creator and the human being in order to implement

the directives of ALLAH Almighty in accordance with the Qur’an and Sunnah ™’
Muhammad al-Hattab al-Malki (d.954 AH) defined the term Qada’ as

“The declaration of the rules of Shari‘ah in a obligatory mode
Opinion of Shafi‘1 Fugaha’:

! Sarkhast, Abii Bakr Muhammad b. Ahmad. (2000) al-Mabsiit, Ed. 1%, Dar al-Ma‘rifah, Beirut, 16/115

2 al- Kasani, ‘Abu baker b. Masud.(1982) Bada’i‘al-Sana’i‘,D ar al-Kitab al-‘ Arabi, Beirut, 7/02

3 Tbn Hammam, Kamal al-Din Muhammad b. ‘Abd al-Wahid (n.d) Fath al-Qadir Sharh al-Hidaya, Dar al-Fikr,
Beirut, 7/343

4 al-Haskafi, Muhammad ‘Ala al-Din b. ‘Ali. (1420 AH) Al-Durr al-Mukhtar fi Sharh Tanwir al-Absar, Dar al-
Ma'‘rifa, Beirut, 8/25

% ibn ‘Abidin, Muhammad b. Muhammad Amin. (n.d) Hashiyah Radd al-Mukhtar ‘ala al-Durr al-Mukhtar, Aych
Aym Sa‘ld Company, Karachi, 4/352

6 Majallah al-Ahkam al-‘ Adaliyah (n.d) Nir Muhammad Karkhanah Tijarat Kutub, Kiratishi, S.1784, P.364

" Tbn Farhiin, Ibrahim b. Abd Allah (1958) Tabsirat al-Hukkam fi Usiil al-Aqdiyah Wa Minahij al-Ahkam,
Matba‘at Mustafa al-Halab1, 1/12

8 Al-Hattab, Muhammad b. Muhammad al-Kitab (1329H) Mawahib al-Jalil, Matba‘at al-Sa‘adah, Egypt, 6/86
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To clarify the Shar‘T Order in an incident, for that person on whom the Shar‘t Order of this
matter is essential to be carried out. In this regard see point of view of Shaf*it Fugaha’
‘Allamah al-Sharbini (d.977 AH) said
“The declaration of a rule of Shari‘ah, in the case of person upon whom the
enforcement of such rule is obligatory”*
According to Shaf*it al-Saghir (d.1004 AH)
Qada’ means to implement the law on the person on whom it is essential to be
implemented according to Shari‘ah?
Views of Hanbalt Jurists:
As per Ibn Qudamah Hanbalt (d.620 AH)

dy e b 13 & sy 0 e gy cladll 3 a S0 e ceai oL plk BUST 55 5ay"
s et Lo L Yoy 055 O by ng o555 oV o oy Ol adl) Yl o gy
e Yo LW

Sayyid Sharif (d. 816) said

To accept the compulsory right due to arguments and to show the proved right with

orders*

The above-mentioned definitions clearly shows that the Fuqaha’ has defined the Qada’
with different words; but the sense of all the definitions is the same. Finally, Qada’ means to
advocate the Shar‘T Order on behalf of the Khalifah because of the common conciliation.
Furthermore, Qada’ means that institution which settles the disputing suits or we can say
that to settle the disputes and to end the fights in a particular defined way.

Qada’ (sL<«) and Order (pS>):

In the Shari‘ah, the sense of the Qada’ and Order is the same. There is only the difference of
the vastness of the power. In the Qur’an and Sunnah, these words have been used in place of
each other. Therefore, it is necessary to highlight Order (.<~).

The Dictionary Meaning of Order (aSa)
‘Allamah Ibn Manziir says
> Jaall sladlly adly Lot
“Hukam 1s the name given to ‘Ilm and Figh as well as a just decision”

Definition of Hukm:
According to ‘Ulma’ Ustl, Hukm is the name given to the words of " _~," and other Nusts

Shari‘ah which are descendent in the Qur’an Majid.

O s o sVl opalSl Jll sladl gLl s

! al-Sharbini, Muhammad al-Khatib. (1933) Mughni al-Muhtaj ila Ma‘rifa Ma‘ani Alfaz alMinhaj, D ar Ihya’ al-
Turath al-°Arabi, Beirut, 4/372

2 Shaf*ii al-Saghir, Muhammad b Abi al-Abbas Ahmad (n.d) Nihayt al-Muhtaj I1a al-Minhaj, 8/89

3 Ibn Qudamah, Abd Allah b Ahmad, Abii Muhammad (1425 AH) ‘Umdat al-Figh, al-Maktabat al- Asriyah, 1/147
4 al-Jurjani, ‘Ali b. Abi ‘Ali. (1996) al-Ta‘rifat, ‘Alam al-Kutub, Beirut, P.118

5 Ibn Manziir, Mohammad b.Mukarram. (n.d). Lisan al-‘Arab, Ed. 1st, Dar Sadir, Beirut, Bab al-Qada, 15/186

6 Al-Amadi, ‘Ali b.Abi ‘Ali (1404 AH), al-Ahkam Fi Usiil al-Ahkam, Dar al-Kutab ‘Arabi, Beirut, 1/135
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Whereas, the definition offered by the Fuqaha’, Hukm is not called to the words, rather it is
called to the legal values which is proved from the words of ' ~,"

Qada’ and Hukm has the same sense:
The following verses of the Qur’an Karim show that Qada’ and Hukm has the same sense.

35 i 10 g2 o
“And that O Muslim! Judge according to what Allah has sent down”
“And whoso judges not by what Allah has sent down, then it is they who are the
iniquitous”
Pt d2gs B a5 15" e
“When Allah and His Messenger have decreed something”

S B g e WAL Y B i et s B8 B 0 Y S B e
5n z |o w ;w, Ep
ks 1sides
“Then O beloved! By your Lord, they shall not be Muslims until they make you judge
in all disputes among themselves, then they find not any impediment in their hearts
concerning whatever you decide, and accept from the eve of their hearts”
To discover the reality of the matter, to listen to the statement of the two parties and
understand them and to act accordingly is called Qada’. And above mentioned verses of Qur’an
Kartm clearly shows that sense of Qada’ and Hukm is the same.

Qada’ and ‘Adl:
‘Adl is the reflection of Qada’. When Qada’ has the prefix («~Y) of Bil-Haq (&+v), it reflects

the order which is based of justice. As it is appears from the Ayat of the Qur’an Karim.

So it is necessary to have a look on the ‘Adl.

‘Adl in its literal meaning and technical sense:

The word ‘Adl (Jl’s) has come seventeen times in the Qur’an Karim.® It is actually a Masdar

(,%=s). Many meanings of it are there Qur’an Karim, for example, justice, to fulfill the need of
somebody, the truthful, based on justice, balanced, Fidyah («.¢), determination, equity, and
moderate. The most famous among all these meanings are that of “Justice” as in Lisan al-‘Arab
"Mias Ve s B ¢ U5 5ian ol ¢ty ¢ J3ay"
If we read ‘Adl using ‘Fatah’, it is a Masdar(;42) , as you say, | did ai good justice
with him.

! Sadr al-Shari‘ah, ‘Abd Allah b Mas‘iid. (1400 AH), al-Tawdih, Matba‘ Tijart Kutub, Karachi, 1/30
2 Surat al-Ma'idah, Ayat:49
3 Surat al-Ma'idah, Ayat:47
4 Siirat al- 'Ahzab, Ayat:36
® Surat an-Nisa', Ayat:65
5 Al-Qur’an, 2: 48,282 ! 4:3,58,135 | 5:8,95106 ! 6:70,152 ! 7:159,181 ! 16:76,90 ! 42:15
I 49:9
" Ibn Manziir, Mohammad b.Mukarram. (n.d). Lisan al-‘Arab, Ed. 1st, Dar Sadir, Beirut, Bab al-‘Adl, 11/430
! Zubaydi, Mohammad Murtada, (n.d) T3j al-‘Arts Min Jawahir al-Qamis, Dar al-Hidaya, 29/446
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The Muslim Scholars have described the ‘Adl in its technical sense by using different words.
But we would only mention a single definition.

Vil LY b o ol Y e 5le Jadd”
‘Adl is a point of equity between the enormity and decrease which maintains the two
sides and stops on the right.
Qada’ and Qist:
Al-Qist (L) is a Masdar(,ias) . It dictionary meaning is share and right.2 It is used in
alternation with the meanings of ‘Adl as the result of both is the same. It means to give the due
right to the deserving person. In its general sense, the rights of both the Creator and the
creatures are included. Another quality of Qist is that it is the greatest grade of a just decision.
Whereas, ‘Adl is the least grade of justice. Less than ‘Adl comes oppression. That is the reason,
s concerned with ‘Adl is called the antonym of oppression. Qist i*" 1 1o a,"

Qist is concerned with Qada’ due to this meaning of it.

Conclusion:

The deduction of this discussion is that, Qada’ and Hukm have the same sense, “to
decide”. But Hukm has more general than that of Qada’. The least grade of a just decision of
the Ruler and Qada’ of Qadi is ‘Adl and the greatest grade is Qist. Morover, Qist is more
general than ‘Adl.

1.3. The importance Of Qada’ in Qur'an and Sunnah:

ALLAH (i #<2) has imposed the duty of justice on His Rasiil Akram (.., o, s 1) at
the same time of preaching duties and this duty is also imposed on the followers of His Rasil
Akram (., o1, .- & o). It is the requirement of the designation of Qada’ to end the evils from the
society and to provide a peaceful environment to the society. In this regard, many verses of the
Qur’an Karim are accessible, some of them are listed below:-

“Say you, My Lord has commanded justice”
ol 23 20 eals b e
“And if you judge between them then judge with justice”
O 51 G agi K5 oy e
“And that O Muslim! Judge according to what Allah has sent down”
71 J3a 1,28 O 0 g 1S 3" e
“And that when you judge amongst people, judge with justice”/

Lal-Jurjani, ‘Ali b. Abi ‘Ali. (1405 AH) al-Ta‘rifat, Ed. 1%, Dar al-Kitab al-‘Arabi , Beirut, Kitab al-*Ayn, Fasl al-
Dal P.191

2 Ibn Manzir, Mohammad b.Mukarram. (n.d). Lisan al-‘Arab, al-Bab al-Qist, 7/377

3 Ibid, Bab al-*Adl, 11/430

4 Surat al- al-A‘raf, Ayat:29

® Stirat al-Ma'idah, Ayat:42

6 Siirat al-Ma'idah, Ayat:49

7 Siirat al-Nisa’, Ayat:58
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“'O Daud', Undoubtedly, We have made you a vicegerent in the earth, therefore order
between mankind with truth, and follow not desire, otherwise it would cause you to
go astray from the path of Allah. Verily, those who go astray from the path of Allah,
there is for them a severe torment for that they have forgotten the Day of Reckoning”

Mt Gl 355 Y B0 A G 0 G K iy o ) T E) e
“'0 beloved! (Prophet) undoubtedly, We have sent down to you the Book with truth
that you may judge amongst people as you are shown by Allah. And quarrel not from
the side of deceivers”

lpadids Coas L 5 ("GM‘ 15,\,4 (v.@_nﬁj”/'w_\,,gg; yj‘fj‘ygj\j;ij °

“Then O beloved! By your Lord, they shall not be Muslims until they make you judge
in all disputes among themselves, then they find not any impediment in their hearts
concerning whatever you decide, and accept from the eve of their hearts”

g 2dih 18 Sl wbly el O i e g B J) ues 5y Gt I8 08 G @
“The saying of Muslims is only this, when they are called towards Allah and
Messenger that the Messenger may decide between them then they say, 'we have
heard and we obey and these are they who attained to their goals”

T 281 05l Sl AT iy Yiait L) ;gﬂx J5T sl 85 us it f el e

Z o

M\ng\.@ﬁé‘j,@s Vieg Bls &l il & dfw\u,wfvw&;u 3 e
Sn ,.//O‘
“Then, shall I seek the judgment of someone other than Allah, when it is He who has
sent down towards you this detailed Book? And those whom We have given the Book
know that it is sent down by your Lord in truth; so O' Listener' be never then of the
doubters. And Complete is the word of your Lord in veracity and justice. There is no
one to change His words: and He is the Hearer, the Knower”
s 80 013555 et 3 a5 00 58 A @@ w bl 1 1T 15T Gl GG o
6”)7\JJE e JJJ J,a-Y\ (")"‘Sb AJJb d}w;.: (,j.:}f:)\
“'O believers! Obey Allah and Obey the messenger, and those who have power of
command amongst you, then again if there may arise any difference amongst you,
refers it to Allah and His messenger, if you have faith in Allah and the Last Day.
This is better, and its end is best”

! Stirat al-Sad, Ayat:26

2 Suirat al-Nisa’, Ayat:105

3 Surat al-Nisa’, Ayat:65

4 Stirat al-Nr, Ayat:51

® Surat al-An ‘am, Ayat:115,116
6 Siirat al-Nisa’, Ayat:59
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“'O believers! Stand-up firmly by the Commandments of Allah, bearing witness with
justice and let not the enmity of any people incite you that you should not do justice.
Do justice that is nearer to piety and fear Allah, undoubtedly, Allah is aware of your
doings”
Not only the verses of Qur’an but also many Ahadith of Rastil Akram (L, =, < & ) Utters the
importance and need of Qada’. In this regard, few of Ahadith are mentioned below:-
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“Allah’s Messenger (£) said, "Do not wish to be like anyone, except in two cases: (1)

A man whom Allah has given wealth and he spends it righteously. (2) A man whom

Allah has given wisdom (knowledge of the Qur'an and the Hadith) and he acts
according to it and teaches it to others."
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“The Prophet (£) said, ‘Allah will give shade, to seven, on the Day when there will

be no shade but His. (These seven persons are) a just ruler, a youth who has been
brought up in the worship of Allah (i.e. worships Allah sincerely from childhood), a
man whose heart is attached to the mosques (i.e. to pray the compulsory prayers in
the mosque in congregation), two persons who love each other only for Allah's sake
and they meet and part in Allah's cause only, a man who refuses the call of a charming
woman of noble birth for illicit intercourse with her and says: | am afraid of Allah, a
man who gives charitable gifts so secretly that his left hand does not know what his
right hand has given (i.e. nobody knows how much he has given in charity), and a
person who remembers Allah in seclusion and his eyes are then flooded with tears."
The importance of the administration of justice in Ahadith can also be predictable from the
following

! Siirat al-Ma'idah, Ayat:8

2 al-Bukhari, Muhammad b. Isma‘il Abti ‘Abd Allah. (1422 AH) aL-Jami‘ al-Sahih, Ed. 1st, Dar Taq al-Nijat,
Kitab al-Ahkam, Bab ajar man Qada bil-Hikmat(7141),9/62

8 al-Bukhari, Muhammad b. Isma‘ll, al-Jami‘ al-Sahih, Kitab al-Adhan, Bab man Jalasa Fi al-
Masjid...(660),1/133
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“The Prophet (£) said: Judges are of three types, one of whom will go to Paradise

and two to Hell. The one who will go to Paradise is a man who knows what is right
and gives judgment accordingly; but a man who knows what is right and acts
tyrannically in his judgment will go to Hell; and a man who gives judgment for people
when he is ignorant will go to Hell”
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“When the Messenger of Allah (£5) intended to send Mu'adh ibn Jabal to the Yemen,

he asked: How will you judge when the occasion of deciding a case arises? He
replied: I shall judge in accordance with Allah's Book. He asked: (What will you do)
if you do not find any guidance in Allah's Book? He replied: (I shall act) in accordance
with the Sunnah of the Messenger of Allah (g).He asked: (What will you do) if you

do not find any guidance in the Sunnah of the Messenger of Allah () and in Allah's

Book? He replied: | shall do my best to form an opinion and | shall spare no effort.
The Messenger of Allah () then patted him on the breast and said: Praise be to Allah

Who has helped the messenger of the Messenger of Allah to find something which
pleases the Messenger of Allah”

! Muslim, Ibn al-Hajj aj b. Muslim, al-Jami‘ al-Sahth, Kiab al-’Imarat, Bab Fadilat al-’ Amir al-‘Adil, (1827),

3/1458

2 al-Tirmidhi, Muhammad b. Isa. (n. d) al-Jami‘, Ihya’ al-Turath al-‘Arabi. Beirut, Abwab al-Ahkam, Bab ma ja’a

Fi al-Imam al-*Adil (1329), 3/617

3 Abii Dawiid, Sulayman b. al-Ash‘ath. (n.d) Al-Sunan, Dar al-Kitab al-‘Arabi, Beirut, Kitab al-’ Aqdiyah, Bab F1

al-Qadi Yukhti, (3575), 3/324

4 Abii Dawiid, Sulayman b. al-Ash‘ath, Al-Sunan, Kitab al-’Aqdiyah, Bab Ijtihad ar-Ra’yi F1 al-Qada’, (3594),

3/330
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“Whoever asks to be appointed a judge, will be entrusted to himself, but whoever is
forced to accept position, an angel will come down to him and guide him.”
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“He who has been appointed a judge has been killed without a knife”
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“There is no judge who judges between the people but on the Day of Resurrection an
angel will come and take hold of the back of his head towards the sky and if it said:
“Throw him, “he will throw into an abyss the depth of forty autumns (years)”
In short, administration of justice in Ahadith has been assigned a tremendous
importance.

1.4. Importance of Qada’: ‘Ulama’ perspective:

The person who is assigned with the noble responsibility of the administration of justice
is required to try his highest to arrive at a truthful and upright judgment. A Qadi, who performs
his duty justly in accordance with the commands of the Qur’an Karim and the Sunnah of Rastl
ALLAH (), welfares the whole humanity.

But the position of Qadi / Judge is so crucial and delicate that he is answerable for his
each act and exertion. That’s why our Ulma’ did not accept this official post. Imam Abi
Hanifah®, Imam Malik, Imam Shafi‘®® and Imam Ahmad b Hanbal’, they not ever agreed to
accept any court of law post. Apart from these honourable jurists, many other names can easily
be seen who were always reluctant to accept judicial postitions. The renowned scholar Abi
qilabah so afraid of being appointed a Qadyi, it can be estimated from the following reference
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! Ibn Majah, Muhammad b. Yazid Qazwini. (n.d) Al-Sunan, Dar al-Fikr, Beirut, Kitab al->’Ahkam, Bab Zikr al-
Qudat (2309), 2/774

2 Abii Dawiid, Sulayman b. al-Ash‘ath, Al-Sunan, Kitab al-’Aqdiyah, Bab F1 Talb al-Qada’, (3573), 3/323

3 Sarakhasi, Muhammad b. Ahmad. ( 1421 AH) al-Mabsiit, Dar al-Ma‘rifah, Ed. 1st, Beirut, Kitab al-Qadi, 16/123
4 Tbn Majah, Muhammad b. Yazid Qazwini, Al-Sunan, Kitab al-’Ahkam, Bab al-Taghliz Fil al-Hayf wa al-
Rishwat (2311), 2/774

% al-Khatib al-Bughdadi, Aba Bakr. (n.d) Tarikh Bughdad, Maktabat al-Salafiyah, Egypt, 13/326

6 al-Nahi, Abii al-Hassan. (n.d), Tarikhu Qudat al-Andalus, al-Maktab al-Tijari, p.24

7 al-Jauzi, Abi al-Faraj. (1349 AH), Manaqib al-Imam Ahmad b. Hanbal, Matba“at al-Sa‘adah, p.270

8 Ibn Abi Shayba, Abii Bakr ‘Abd Allah b. Muhammad (n.d) al-Musannaf, Dar al-Salfiyat al-Hindiyah, Bab F1
al-Qada’ (23440), 7/238
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Imam Thaurt escaped when he was required by the Abbasid caliph, al-Mahdt to take over
the office by the judge in his town. Imam Thaurt did not return to avoid his appointment
as judge and remained awy until his death.t

Imam Sarakhast also said
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Allamah al-Tarabulasi view point in this regard
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Imam Kasani said as, administration of justice is a part of religion in Islam.*
In short, the above mentioned words makes it very clear that importance of Qada’is
unanimously admitted by ‘Ulma’. It has been regarded so elevated and sacred duty that they
avoided any offer to him for such unoccupied post.

1.5. Elements of Qada’ (st ¢S )
1) Al-Qadi (»w)
2) Al-Maqdiyyu Bih (« %.23)
3) Al-Maqdiyyu Lah (« 3.23)
4) Al-Maqdiyyu Fih (s %2il)
5) Al-Maqdiyyu ‘Alayh (4 %.23)
6) Al-Hukm (<L)
1) Al-Qadi (2w ):

The word QadT (»u) is derived from "_=3" verb. It is a subject, ' .=s" means to decide
and the person who decides is called Qadi. And the word “:L=5" is Masdar (,-.=-) Of this verb.
As per Majallah al-Ahkam al-‘Adaliyah

A3l Aeolinly ool pomg baab Y bl |3 e oy s U I s ol
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“The Qadr is a person appointed by the Sovereign for the purpose of dealing with and
settling actions and disputes arising between the people in accordance with the terms
of law”
The p];rson who is entrusted with the noble responsibility of the administration of justice is
required to try his utmost to arrive at a correct and upright decision.So some conditions are

necessary for this job. Aimah Arba‘ah laid down certain conditions for Qadi. These conditions
are:

! Ibn Hajar al-‘Asqalani, Ahmad, al-talkhis al-Habir, 4/168
2 al-Sarakhasi, Muhammad b. Ahmad, al-Mabsiit, Kitab al-Qadi, 16/53
3 al-Tarabulasi, ‘Ala’uddin Abi al-Hasan ‘Ali b. Khalil, Mu‘in al-Hukkam fi ma Yataraddudu bayna al-
Khasamayn min al-Ahkam, 1/12, (http://www.al-Islam.com)
! 53- Ibn Farhiin, Burhanuddin Ibrahim b. ‘Ali, Tabsarah al-Hukkam fi Ustl al-Aqdiyah Wa Minahij al-Ahkam,
Bab F1 al-Qada’, 1/16 (http://www.al-1slam.com)
4 al- Kasani, ‘Abu baker b. Masud.(1982) Bada’i‘al-Sana’i‘,D ar al-Kitab al-Arabi, Beirut, 7/02,03
° Majallah al-Ahkam al-Adaliyah (n.d) Nir Muhammad Karkhanah Tijarat Kutub, Kiratishi, S.1785, P.364
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Accordinf to Ahnaf, it is necessary that the Qadi must be muslim, wise, adult,
freeman, having the quality of listening, looking and speaking,do not to fix up
Qadhaf and he is appointed by Ruler etc.

2 Wile 153 WL Lk 1 0585 0B Sl (3 bzl oliall LG

As per Maliki, Qadi should be muslim, just, wise, mature, free, not sinful,
intelligent, learned of ‘Ilm Figh and has a listening, looking and speaking abilities
etc.

o Shawafi‘ say, Qadi must be a muslim, free, man, adult, citizen of Dar as-Salam,
upright, listener, viewer, talker and mujtahid etc.’
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According to Hanbali school of thought, Qadi should has the qualities of muslim,
free, man, intelligent, fully-grown, unprejudiced, looker, hearer, talker and also a
mujtahid etc.
Because most important element of suit hearing Qadi himself, therefore his some
important relevancies are also listed below:-
i.  Qadi can not demand post of Qada’.®
i "Rl A L;pw\ 25 Y
Qadi should not pronounce the decision when he was in anger.
iii.  Consultation can also be made for good decision.’

! Ibn Nujaym, Zayn b. Ibrahtm b. Muhammad Hanaft. (1420 AH) Al-Bahr al-Ra’iq Sharh Kanz al-Daqa’iq,
Koe’ta, 6/277,278

! al- Kasani, ‘Abu baker b. Masud.(1982) Bada’i‘al-Sana’i‘,D ar al-Kitab al-‘Arabi, Beirut, 7/03

2 Ibn Rushd, Abii al-Walid Muhammad b. Ahmad al-Qurtubi (1395 AH) Bidayat al-Mujtahid, Ed.4th, Matba’at
Mustafa al-Babi, 2/463

% al-Sharbini, Muhammad al-Khafib. (n.d), Mughni al-Muht3j ila Ma‘rifa Ma‘ani Alfaz alMinhaj, Dar al-Fikr,
Beirut, 4/374,375

4 Ibn Qudama. (1405 AH), al-Mughn fi Figh al-Imam Ahmad b. Hanbal alShaybani, Dar al-Fikr, Beirut, 11/381
5 al-Bukhari, Muhammad b. Isma‘il, aL-Jami* al-Sahih, Kitab al-Iyman, Bab man intazar Hatta Tudfan (6622),
8/127

! al-Nasa’1, Abl ‘Abd al-Rahman Ahmad b. Shu‘ayb. (1406 AH), al-Sunan, Maktab al-Matbti‘at allslamiyya,
Halb (5384), 8/225

6 al-Bukhari, Muhammad b. Isma‘il, aL-Jami‘ al-Sahih, Kitab al-Ilyman, Bab man Intazar Hatta Tudfan (7158),
9/65

! Muslim, Ibn al-Hajj aj b. Muslim b. Ward al-QushayrT , al-Sahih, Kitab al-Aqdiyyah, Bab Karahat Qada’ al-
Qadr Wa Huwa

Ghadban (1717), 3/134

7 al-Tirmidhi, Muhammad b. Isa, al-Jami‘, Abwab al-Jihad, Bab Ma Ja’a F1 al-Mashwarah (1714), 4/213
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iv.  Judgement passed by a Qadi after detailed under consideration.*

v.  Qadi should be watch staff of the court.?
2) Al-Magqdiyyu Bih (« j2i):
Qadi, while deciding a dispute should, primly looks into the Qur’an Karim for answer. If he
finds no direction in the Qur’an Karim for solution he should consult the Sunnah. And if he

find no guidance in this source then Mujtahid sould do his finest to form an opinion in the light
of Qur’an and Sunnah. Following Hadith is an evidence of this fact:
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3)  Al-Magqdiyyu lah (4 i)
A general rule in this context is that Qadi must be heared all suits. After the completion
of all steps of the suit trial, he pronounce the decision in favour or against any party. But,

should not made such judgment which he personaly involves.*
4) Al-Maqdiyyu Fih (« jil)

Courts enjoy the unlimited jurisdiction over all suits of Haqiiq ALLAH and Haquq al-‘Ibad.
In this regard see following text

oo i ol e O Ggidl s b 1S3 (S5 oWl Of 12ss6 (S2 L Uy
5) Al-Maqdiyyu ‘Alayh (as ’2dl)

Qada’ means to judge, its subject is Qadt and its object is Maqdiyyu ‘Alayh. . It is
obvious that judge will decide the suit after hearing view point of either parties, evidence or
oath. The question is, in Shari‘ah is it rightful of ex-parte decision in absence of defendant or
not. There is a discord within muslin scholars. According to their opinion, Judge would not
take any decision in the absence of any party unless any person come to represent absent
person.® Majority of Fugah view is that Ex-Party Proceedings is lawful. Only condition is that,
such proceedings should be based on justice. In this regard see Figh Maliki’, Shafi‘i® and
Hanbali® works. We detail discuss Ex-Part Proceedings in chapter 3.

! al-Tirmidhi, Muhammad b. Isa, al-Jami‘, Abwab al-Ahkam, Bab Ma Ja’a F1 al-Qadi Kayfa Yaqdi (1327), 3/616
2 al-Sadar al-Shahid, Hassam al-Din. (1968) Sharh Kitab Adab al-Qadi, Matba“at al-lrshad, Baghdad,3/S.616

3 al-Tirmidhi, Muhammad b. Tsa, al-Jami‘, Abwab al-Ahkam, Bab Ma Ja’a F1 al-Qadi Kayfa Yaqdi (1327), 3/616
4 al-Sharbini, Muhammad al-Khatib. (n.d), Mughni al-Muht3j ila Ma‘rifa Ma‘ani Alfaz alMinhaj, Dar al-Fikr,
Beirut, 4/393

5 Ibn Rushd, Abii al-Walid Muhammad b. Ahmad al-Qurtubi (1395 AH) Bidayat al-Mujtahid, Ed.4th, Matba’at
Mustafa al-Babi, 2/461

6 al-Haskafi, Muhammad ‘Ala al-Din b. ‘Al1 al- Hanafi, al-Durr al-Mukhtar fi Sharh Tanwir al-Absar, Kitab al-
Qada’, 8/111,112

7 Ibn Farhtin, Burhanuddin Ibrahim b. ‘Ali, Tabsarah al-Hukkam f1 Usil al-Aqdiyah Wa Minahij al-Ahkam, Bab
F1 al-Qada’, 1/87

8 al-Sharbini, Shams al-Din al-Khatib (1933) Mughni al-Muhtaj, Dar thya’ al-Turath al-‘Arabi, Beirut, 4/406

9 Ibn al-Najjar, Taqt al-Din. (n.d), Muntaha al-Iradat, ‘Alam al-Kitab, Beirut, 2/605
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6)  Al-Hukm (&)

It is the last element of Qada’. After hearing of suit and obtaining the evidence, Qadi
will announce the decision, this is called Hukm. Some conditions for the validity of Hukm is
listed below”-

i. It must be the outcome of the decision of a dispute between clashing parties.!

ii.  When the pronouncement of Hukm, parties to suit should be present in the court.?
iii. Itis essential condition for the validity of Hukm, it should be in a mandatory form.?
iv.  Itis also a condition for the validity, the court must mention the ground of Hukm.*
V.  Hukm must be in accordance with the priciples of Shari‘ah.®

Finally, there are six elements of Qada’, namely Al-Qadi, Al-Maqdiyyu Bih, Al-Maqdiyyu
lah, Al-Maqdiyyu Fih, Al-Maqdiyyu ‘Alayh and Al-Hukm.
1.6. Adab al-Qadt / Islamic procedural law:

It is very important department of Islam1 Figh. Its literal meaning is ‘manners of Qadi.
It mean guidance for Qadi, procedure of the court etc. In technical sense, it is called Islamic
Procedural Law or Islamic Judicial Procedure. Following are two significant departments of
Adab al-Qadi

I.  Conventional Department.

Il.  Aministrative Department

I. Conventional Department:
The discussion of first department are directly derived from Qur’an and Sunnah. This
conventionl department has six main discussion which are mentioned below:-
i.  Whatis Qada’?
ii. Da‘wa and it’s Ahkam.
iili.  Procedure of suit hearing and its relevancies.
iv.  Law of Evidence.
V. Abra’ and it’s Ahkam
vi.  Assisting judicial institutions
Il.  Aministrative Department:

This deparment exclusively based on administrative dealings. It contains four main

discussion
i.  Artof conveyancing and pleading.

ii.  ‘Ilm al-Shurut,

iii.  ‘Ilm al-Mahadir

iv.  ‘Ilm al-Sijillat
These discussion already discussed in preface. Further discuss under coming concerned lines.
Now, we discuss only some significant Adab Qada’

Adab Qada’:
1) Qadi must be an honest and truthful person. For this purpose Taqwa i.e Fear of ALLAH
is compulsory. It is evident from the following Nasiis Shari‘ah

Libn ‘Abidin, Muhammad b. Muhammad Amin, Radd al-Mukhtar ‘ala al-Durr al-Mukhtar, 5/42

2 al- Kasani, ‘Abu baker b. Masud, Bada’i‘al-Sana’i‘,6/222

3 Ibn Farhiin, Burhanuddin Ibrahim b. ‘Ali, Tabsarah al-Hukkam fi Usiil al-Aqdiyah Wa Minahij al-Ahkam, 1/116
4 Al-Shafi‘t, Muhammad b. Idris (1968) Matba‘at al-Sha‘ab. Egypt, 6/224

5 Ibid, 6/208
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2) When parties meet in the office of the Qadi, he must behave to both with an equal, it is
obvious from following Ahadith
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3) When the ‘Plaint’ is filled properly, its issues to frame completely and witnesseS
presented in the court then the declaration of decision should not be delay, otherwise
Qadi will be a sinner.®

4) This is also a central point of Islamic Procedural Law, that the Qadi, who decides the
suit, shall build his judgment on the basis of the apparent evidence.®

5) Another important procedure of Islamic Law is

10" AR g elasd B g i) s B8 Wi O o) e 1 Jge, O
Two men referred a dzspute to the Messenger of Allah (g_&”éﬂ) concerning an animal, and
neither of them had proof, so he ruled that it should be divided in halftwo men referred

'Siirat al-Ma'idah, Ayat:8

2 Abti Dawiid, Sulayman b. al-Ash‘ath, Al-Sunan, Kitab al-’Aqdiyah, Bab Fi Talb al-Qada’, (5158), 4/504

3 al-Tirmidht, Muhammad b. Isa, al-Jami‘, Abwab al-Ahkam, Bab Ma Ja’a F1 al-Qadi Kayfa Yaqdi (1987), 4/355
# al-Tabarani, Abii al-Qasim Sulayman b. Ahmad b. Ayyiib. (1403 AH ), al-Mu‘jam al-Kabir, Maktabat al-*Ulim
wal-Hikam, Mosul (19574), 23/284

! al-Bayhaqi, Abt Bakr Ahmad b. Husayn b. ‘Ali. ( 1344 AH ), al-Sunan al-Kubra, Majlis Da’irat al-Ma‘arif al-
Nizamiyah, Hayder Abad (20961) 10/135

5 al-Bayhagqt, Abii Bakr Ahmad b. Husayn b. ‘Alf. ( 1344 AH ), al-Sunan al-Kubra, Majlis Da’irat al-Ma‘arif al-
Nizamiyah, Hayder Abad (20962) 10/135

6 al-Bayhaqi, Abai Bakr Ahmad b. Husayn b. ‘Ali. ( 1322 AH ), al-Sunan al-Sughra, Maktabat al-Rushad, Riyad
(4179) 9/46
7 Abt Dawiid, Sulayman b. al-Ash‘ath, Al-Sunan, Kitab al-’Aqdiyah, Bab al-Qadi Yaqdi Wa Huwa Ghadban
(3590), 3/330
8 Ibn Nujaym, Zayn b. Ibrahim b. Muhammad Hanafi. (n.d) Al-Bahr al-Ra’iq Sharh Kanz al-Daqa’iq, Ed. 2nd,
Dar al-Ma'’rifa,

Beirut, 7/258
% al-Bayhaqi, Abu Bakr Ahmad b. Husayn b. ‘Alf. ( 1344 AH ), al-Sunan al-Kubra, Majlis Da’irat al-Ma‘arif al-
Nizamiyah, Hayder Abad 10/150

10 Tbn Majah, Muhammad b. Yazid Qazwini. (n.d) Al-Sunan, Dar al-Fikr, Beirut, Kitab al-’Ahkam, Bab al-Rajulan
Yad‘iyan... (2330), 2/780
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a dispute to the Messenger of Allah (#) concerning an animal, and neither of them had

proof, so he ruled that it should be divided in half”

6) Who files the wrong suit, he is earn thin anger person in the eye of ALLAH Subhanahu
Wa Ta‘ala. And who assist him, also becomes object of ALLAH’s wrath. In this regard
look following Ahadith

?;}’o:#jyb&gp\;:};jﬁ\ g\.:p:\.g.;gf\)\ ;ji;:,f;\.;-&jéx{c\.;& &EL;-:I;H °
EERC TR S T A PR TR

sy B M e by 16 38 Ty magat J2 OET ag e

“He who assist in a dispute unjustly deserves the anger of Allah, Most High”

7) The voluntarily Admission of a defendant, whereby he admits the right of the
plaintiff, is a valid and strongest kind of proof. An Admission is more reliable than
a proof or other forms of evidence.

8) The voluntarily Admission of a defendant, whereby he admits the right of the plaintiff,
is a valid and strongest kind of proof. * An Admission is more reliable than a proof or
other forms of evidence.

9) The proof is owed from the plaintiff, and the oath is owed from the defendant.
Following Hadith is evident on this

"l 23 B el L3 Je
10) We know that, proof is of supreme importance for administration of justice. The civil
cases can be proved by following direction

3 oty sl Balgs L ST 06Tty ) of 0Ny slall Gsi> (3 55l L’
Ml Jb) el S Y g wlsl (3 b JUI 5>

“In civil cases, evidence is only valid when given by two males, or one male ant two

females: but in places where males cannot be possessed of necessary information, the
evidence of females alone will be accepted in respect to property”

11) It is better for a person that he himself should not peruse the suit personally as it is
clear from the following tradition

! Abii Dawiid, Sulayman b. al-Ash‘ath, Al-Sunan, Kitab al-’Aqdiyah, Bab al-Qadi Yaqdi Wa Huwa Ghadban
(3599), 3/334
2 Ibid, Kitab al-’Aqdiyah, Bab al-Qadi Yaqdi Wa Huwa Ghadban (3600), 3/334
3 Muslim, Ibn al-Hajjaj b. Muslim, al-Jami al-Sahih, Kitab al-Hadtid, Bab Man I‘tarafa ‘Ala Nafsihi Bil Zina
(1692), 3/1319

al-Haskafl, Mohammad ‘Ala al-Din b. ‘Al al- Hanafi, al-Durr al-Mukhtar fi Sharh Tanwir al-Absar, Kitab al-
Igrar, 8/404
4 al-Tirmidhi, Muhammad b. Isa, al-Jami‘, Abwab al-Ahkam, Bab Ma Ja’a F1 An al-Bayyanat ‘Ala al-Mudda‘l
(1341), 3/626
° Majallat al-Ahkam al-‘Adaliyah, (The Ottoman Courts Manual (Hanafi) S.1683
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12) Finally, Hadrat ‘Umar Fariiq - 4 .-) in his famous judiciary letter wrote to one of the
most responsible governors, Hadrat Abi Misa al-Ash‘ari . s .-). This letter of judiciary
has described the importance of the administration of justice i.e. Adab Qada’. This letter
covers almost all areas of Adab Qada’. A complete text of this renowned letter of
judiciary is mentioned below

W 3lanall Bloww) oy det Wi Csing o Aot plall o Wi Lodld) i s o7 Upsly”
Gl dl s w71 B pad ploall G oo ol jone 8 OB o e s 20l
i Y b L) LT13] v e By 82 Rz b cLiadll OF Legis I o) 5a8Y) s
Vg Shim (3 Gt padey ¥ 3 hiliady chadey Sy 3 ol o Ty 3L Y o WSS
Y‘M‘uufb@dbﬁ»\ o oredly o) e e andl Glis e s Wl
R sl OB o] gt Mol 0l iy of WL s el g YD 2> of Ll o Ll
nig Yy caall Ty dad) 3 AT U3 06 aadl) ade bl 3 opmel OB ait azlas
oy ¥ g8 541 OY 5 \jo\_&.x,ﬁ)wu.uj@yww\fw}\w;ww
Bl & am e pean gte Ogalidly U 8 oladl 0 i 32 Barliag 5 G2
all o A5 Jomg 3 1 OB a3 ol ¥y (3 ol o el Baled ade o2 sTus 355l )
B Yy OT3 (3 o L ] T Lo il agdl) @ OLeYly oLl Y1 sgad) gle g 510
G ety (5 L ) () et ) et & olaly JUal) sty & e 10a¥1 6 &
o G bl (3 sl 0 Sy Rasadl i UL (3 mally 3Ly Cadlly S
g i b oS ans Lo O g gl 3w cunds e s 4 sty 2 A A
SO Y sball e b Y dlesy Gl B 0B ) als w8 (3 d Wb pF ey AW

a4, Jale (3 A Ol b Ly Lalls

In short, Qada’ is a certain ordinance of ALLAH (iw; s« and is a generally followed

practice. The administration of justice is such a principled and distinguished duty that the finest
of the human beings i.e. the Prophets (s ...y were chosen. The object of the administration of
justice is to help a worried individual and to penalize the one who is involved in such coercion
and falsification. That is why the office of a Qadi is regarded a trust and Qad1 a trustee for the

! al-Bayhagqi, Abli Bakr Ahmad b. Husayn b. ‘Ali. ( 1344 AH ), al-Sunan al-Kubra, Majlis Da’irat al-Ma‘arif al-
Nizamiyah, Hayder Abad, (11769), 6/81
2 al-Bayhaqi, Abii Bakr Ahmad b. Husayn b. ‘Alf. (1344 AH), al-Sunan al-Kubra, Majlis Da’irat al-Ma‘arif al-
Nizamiyah, Hayder

Abad, Kitab al-Shahadat, Bab La yahil Hukm al-Qadi... (21042), 10/ 150
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benefit of the public. It is an acknowledged fact that a trustee is severely asked for his
responsibilities regarding the trust.

1.7. Difference between substantive law and procedural law:
Substantive law is based on written constitutional rules approved by legislature that
govern how people obey the rules.
According to Black’s Law Dictionary
“That part of law which creates, defies, and regulates rights, as opposed to "adjective
or remedial law,” which prescribes method of enforcing the rights or obtaining
redress for their invasion. That which creates duties, rights and obligations, while
"procedural or remedial law" prescribes methods of enforcement of rights or
obtaining redress '
Furthermore,
“The basic law of rights and duties (contract law, criminal law, tort law, law of
wills, etc.) as opposed to procedural law (law of pleading, law of evidence, law of
jurisdiction, etc.) 2
It means the object of substantive law is to fix the rules for people norms.
While procedural law, mechanism of how a legal suit flows. Actually, Procedure
means mechanics, technique to proceed, and manner of conducting the complete judicial trial.
As per Black’s Law Dictionary
“That which prescribes method of en- forcing rights or obtaining redress for their
invasion; machinery for carrying on procedural aspects of civil or criminal action;
e.g. Rules of Civil, Criminal, and Appellate Procedure, as adopted by the Federal and
most state courts.”

Moreover
“As a general rule, laws which fix duties, establish rights and responsibilities among
and for persons, natural or otherwise, are "substantive laws" in character, while those
which merely prescribe the manner in which such rights and responsibilities may be
exercised and enforced in a court are "procedural laws™ A procedure is a specific
method or course of action”*

In short, a procedure is the legal regulation or way for carrying on a civil case or criminal

trial. The object of procedure is to realistic and foster the root of justice.

! Black, Henry Campbell. (1979) Black’s Law Dictionary, Ed.5", West Publishing Company. P.1281
2 Black, Henry Campbell. (1979) Black’s Law Dictionary, Ed.5th, West Publishing Company. P.1281
% 1bid, p.1083

4 1hid.

704



