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Abstract:

Law plays a very important and key role in the life of the nations. If law would not exist, there would not
have been the thing, named peace. So every community has its own laws and maxims by which they solve their daily
life problems. We, being Muslim, claim to own a natural and the most complete law to lead a life with. It is called
Islamic law or jurisprudence. This law is mainly based on the Word of Allah and sayings of His apostle
Muhammad .#%2.

‘Islamic jurisprudential principles’ and ‘Maxims of Equity’ define and explain extremely precisely the
application and justification of the Islamic and western law. Moreover it provides the procedural and documentary
process of the courts. This is the guidance and role model application of the Maxims explained in the relative case
studies, sampling the application of such Maxims and principles.

In this article we intend to compare theory of effectiveness of intent and action in Islamic and Western law
in the light of Islamic jurisprudential principles and Maxims of Equity. It aims at defining and refining the ‘spot
lighted comparison’ of the application of Islamic jurisprudential principles and Maxims of Equity with special
reference to the ‘Intention’ as prime motor of adjudication. Moreover, it also focuses on the deep study of their
feasibility in the social and legal facilitation, benefit of the common people with specified reference to the sources of
the set of rules and maxims. This article may play a good role and provide guidelines to the students of law.

Keywords: Islamic jurisprudential principles, Maxims of Equity, Intention, Islamic

Jurisprudence, Western law.
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List of Maxims of Equity
I. Equity looks to the intent rather than the form.”
_LafoWui‘J"lu)a_/(m’i‘gﬁ’”{;ﬂ%&j&kf-tfdﬁoﬂ"u)@
i Equity does not regard the form and circumstance, but rather the  substance of
the act.®
e LS Ldetba F LS
iii. Equity regards the spirit and not the letter.’
e FES e VAU Loy (S
List of Legal Maxims
I. IN MALEFICIIS VOLUNTAS SPECTATUR NON EXITUS.

In crlm(;nal acts, the Intention is to be sought or examined rather than the
result.!

ngé“;ufét“zéJ’"m’tal:lgu{;fg;mgagu:‘(uﬁuh}fu/
ii. VOLUNTAS IN DELIETIS, NON EXITUS SPECTANTUR.
In criminal cases, the Intention and not the result is regarded.™*
e bl Tt B Ll b e el 2 £
iii. IN CONVENTIONIBUS EONTRAHENTIUM VOLUNTAS POTIUS QUAM
VERBA SPECTARI PLACUIT

In contracts and agreements, the Intention of the parties, rather than the
words actually used by them, should be considered.*
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iv. ACTUS NON FACIT REUM NIST MENS SIT REA.
The intent and the act must both concur to constitute the crime.®
-U,’,YZ./(J.’.@’J(Z/JU};}}J”/JIMM
V. RES IPSA LOQUITUR.

The things speak of themselves.**

J:;’v,,ﬁ’?z:‘/'f(wlr"r’r’:d:ﬂ!;)ﬂl:’5(;"!J}’/l;:.:d/;)/"bjl/‘t’@/ﬁjf<&‘:;:i|('jL‘él:(;pr’a‘tr)dsz.gffk"!uﬁjﬂl,«/zﬁ
7 Snell, Edmund H.T, The Principles of Equity, Edited by H.Gibson Eivington- A.Clipfoed
Foutmne(London: Sweet and Maxwell, Limited, 3,Chanceet Lane, W.C. 2, Eightheenth Edition,
1920),167.
83aed, A Collection of Legal Maxim, Maxim No: 100, 13.
® Cotterell, A collection of Latin Maxims and Phrases, 20.
10 Cotterell, A collection of Latin Maxims and Phrases, Maxim No: 116, 31.
11 Cotterell, A collection of Latin Maxims and Phrases, Maxim No:285, 73.
? Herbert Broom (D.1882 AD) A Selection of Legal Maxims: Classified & illustrated (Lahore: Pakistan
Law House, 10th ed 2012), 550.
3 Broom, A Selection of Legal Maxims, 207.
 Broom, A Selection of Legal Maxims, 204.
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Vi. ACTUS NON FACIT REUM NISI MENS SIT REA.
The act itself does not make a man guilty unless his Intention was so.*
There can be no crime large or small, without an evil mind.*
An act itself does not make one guilty, unless done with guilty intent.*’
_n;/éﬂﬁﬁ’u’fjﬁjlfj.,zt“&u&;/éffuwf
Vil. ACTA EXTERIORA INDICANT INTERIORA SECRETA.
Acts indicate Intention.'®

-Lgt'n/)’.”g.:g’f
Viil. ACTUS ME INVITO, NON ESTMEUS ACTUS.
An involuntary act is not one's own act, i.e., an act done against one's will is not
such persons act.*®
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> Broom, A Selection of Legal Maxims, 306.

®Eugene J. Chesney, “Concept of Mens Rea in the Criminal Law.” Crim. L. &Criminology Vol. 29,
Article .2 (1938-1939) 627.

Pleobet , 7 maxim no 53/

'8 Broom, A Selection of Legal Maxims, 200.

19 Cotterell, A collection of Latin Maxims and Phrases, Maxim No:8, 3.
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*® Snell, The Principles of Equity,167.
% Saed, A Collection of Legal Maxim, Maxim No:100,13.
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ACTUS NON FACITREUM NISI MENS SIT REA
There can be no crime large or small, without an evil mind.*
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%! Hudson, Understanding Equity and Trust, 22.
% Eugene J. Chesney, “Concept of Mens Rea in the Criminal Law.” Crim. L. & Criminology Vol. 29,
Article .2 (1938-1939) 627.
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IN MALEFICIIS VOLUNTAS SPECTATUR NON EXITUS.
In criminal acts the Intention is to be sought or examined rather than the result.*®
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VOLUNTAS IN DELIETIS, NON EXITUS SPECTATUR.
In criminal cases the Intention and not the result is regarded.>

e bl St Y E L e bl e el 2l £
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In these various ways the law, starting from the idea that a MENS REA or
element of moral guilt is a necessary foundation of criminal liability*
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26 et L LS s fr sz s K13 Lk 1 Richard A. Wasserstrom (b1936AD)
o1
In both the English and the American legal systems, a person's liability to
punishment is generally made dependent upon certain mental conditions (in
addition, of course, to the commission of certain proscribed acts, etc.). In order for

a person to be held criminally responsible for his acts, so the generally
acknowledged doctrine goes, ‘MENS REA’ must have been present.*
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3 Cotterell, A collection of Latin Maxims and Phrases, Maxim No:116, 31.

* Ibid, Maxim No:285, 73.

% Chesney, Concept of Mens Rea in the Criminal Law, 644.

% \Wasserstrom, Richard A. (1967) "H. L. A. Hart and the Doctrines of Mens Rea and Criminal
Responsibility," University of Chicago Law Review: Vol. 35: Iss. 1, Article 5.
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ACTUS NON FACIT REUM NIST MENS SIT REA
The intent and the act must both concur to constitute the crime.®’
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% Herbert Broom (D.1882 AD) A Selection of Legal Maxims: Classified & illustrated (Lahore: Pakistan
Law House, 10th ed 2012), 207.
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It is fair to say, in short, that contemporary criminal law requires jurors to be latter
day Kreskins-to not only reliably distinguish nearly indistinguishable mental
states, but also to accurately determine which of many possible mental states the
defendant actually possessed at the time of the crime. Is such mindreading
possible? Or is Aquinas correct that "God alone.., is able to judge the inward
movement of wills"?%
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ACTUS NON FACITREUM NISI MENS SIT REA
The act does not make a person guilty unless the mind is also guilty.
Few today would disagree with the maxim; the criminal law has long since
rejected the idea that causing harm should be criminal regardless of the
defendant's subjective culpability. Still, the maxim begs a critical question: can
jurors accurately determine whether the defendant acted with the requisite "guilty

mind"? St. Thomas Aquinas was certainly skeptical that such mindreading-as
cognitive psychologists call it-is within the ken of mere mortals.*°
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% Kevin Jon Heller, “The Cognitive Psychology of Mens Rea.” Journal of Criminal Law and
Criminology, Northwestern University, School of Law (Winter 2009): 319-320.
“ Heller, The Cognitive Psychology of Mens Rea, 317.
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RES IPSA LOQUITUR
The things speak of themselves.*?
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** Broom, A Selection of Legal Maxims, 204.
* Broom, A Selection of Legal Maxims, 204.
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ACTA EXTERIORA INDICANT INTERIORA SECRETA
Acts indicate intention.*®
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The clearest indication of criminal liability imposed by the early law without
blameworthy intent is perhaps to be found in the cases of killing through

misadventure and in self-defense. In early times, - so far as we know the

killer seems to have been held liable for every death which he caused, whether
Intentionally or accidentally.
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“® Broom, A Selection of Legal Maxims, 200.

*" Francis Bowes Sayre Sr. was a professor at Harvard Law School, High Commissioner of the
Philippines, and a son-in-law of President Woodrow Wilson.
“® Chesney, Concept of Mens Rea in the Criminal Law, 629.
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ACTUS ME INVITO, NON ESTMEUS ACTUS

An involuntary act is not one's own act, i.e., an act done against one's will is
not such person’s act.”*
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° Cotterell, A collection of Latin Maxims and Phrases, Maxim No:8, 3.
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