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Abstract

The code of law and the judicial system of society have cultural background. Therefore, it
should be and rather must be perceptively rooted in and related to the people to be governed
under such legal system. Therefore, it is highly important that the code of law may tally with the
culture, history and social system. Thus the requirement and necessity of such knowledge is forty
fide. Since social phenomena is dynamic therefore, the legal system must undergo required
changes and be revised according to the required circumstances.

‘Islamic jurisprudential principles’ (Qawaid-e-Fighiya) and ‘Maxims of Equity’ (Qawaid-
e-Nisfat) provide us the very basis on which both the systems (Islamic Jurisprudence and
Western Law) have their logical structure. Therefore, these Maxims help us in understanding the
basic trend and contemporary philosophy of Islamic Jurisprudence and Western Law.

In this article we would analyze and highlight the history and development of Islamic
jurisprudential principles and Maxims of Equity, while examining the role of these Maxims in
the evolution of the systems. We would concentrate and analyze the importance of Maxims in
the history of relative juristic systems, their role, utility and further facilitative scope in the
modern judicial systems. The said two principles would be examined in the comparative method
highlighting their similarities and contrasts with special reference to their role in the judicial
systems.

It would result in the enhanced facilitation of the maxims in the modern juristic systems
and the recommendations for the legal road map for making the justice easy, comprehensible and
more spontaneous.

Key words: Qawaid-e-Fighiya, Islamic Jurisprudence, Maxims of Equity, Court of Chancery,
Law.
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* H. Ballow, A Treatise of Equity, With the Addition of Marginal References and Notes by John (Lincoln’s inn
Portugal-street: Printed for W. Clarke and sons, Law booksellers, 1812),38.

> Hudson, Equity and trust (Seventh Edition), 30.

®Herbert Broom (D.1882 AD), A Selection of Legal Maxims: Classified & illustrated, (Lahore: Pakistan Law
House, 2012, 10th ed), Maxims, 892.

" Broom, A Selection of Legal Maxims, 892.
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Equity acts in personam or persons®.
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Equity determines nothing except toward the parties™.
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® Cotterell, A collection of Latin Maxims and Phrases, Maxim No:71: 19.
Snell, Principles of equity, 40.
195 s. Peloubet, A Collection of Legal Maxim in Law and Equity with English Translation(New York: George S
Diossy,1880), Maxim no: 86, 11.
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Equity is to be regarded in all things, but particularly in law.
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Law regards equity.
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A judge ought always to regard equity.
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A judge ought always to have equity before his eyes.
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The law delights in equity; it covets perfection; it is a rule of right.
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1. Mangna Carta (1215). 2. Petition of rights (1628). 3. Bill of rights (1789). 4. Act of
Settlement (1701). 5. Parliament Act of 1911.
B. Statues.
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1. The Habeas Corpus Act 1671. 2. The Muncipal Corporation Act, 1716. 3. The reforms
Act, 1867. 4. The Judicator Act, 1873. 5. The representation of people Act, 1918. 6. The

Minitry of Crown Act, 1937.
C. Common Law
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D. Judicial decision
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1. Bushell’s Case (1670). 2. The Case of Attorney General v. De Keysers Royal hotel Ltd.

(1920). 3. The Case of Howell (1678). 4. The Case of Wilkas v. Wood.
E. Conventions
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F. Opinion of Jurists
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1. Austin’s Law and the customs of the Constitution. 2. Dicey’ Law of the Constitution.
3. Lord Halbury’s commentary on the U.K Constitution.
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G. Delegated legislation
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Thus Equity came not to destroy the law but to fulfill it, to supplement it, to explain it
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Equity follows the law, but not slavishly, nor always”.
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Equity never contradicts the law.
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% Frederic William Maitland (1850 —1906) was an English historian and lawyer who is regarded as the modern
father of English legal history
2" Hudson, Equity and Trust (Sixth Edition), p: 26.
% Snell, Principles of Equity, p: 16.
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Jurisdiction is not confounded by Equity.30
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Equity follows the law, but not slavishly, nor alwaysgl.
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Law sometimes follows equity.

%9 peloubet, A Collection of Legal Maxim in Law and Equity with English Translation, Maxim No:88,11.
*peloubet, A Collection of Legal Maxim in Law and Equity, Maxim No:82,11.
*! Hudson, Equity and Trust (Sixth Edition), p: 26.
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Equity is to be regarded in all things, but particularly in law.

A judge ought always to regard equity.

A judge ought always to have equity before his eyes.

The law delights in equity; it covets perfection; it is a rule of right.
The law feigns where equity subsists.

The law feigns where equity with stands.

Law construed things with equity and moderation.
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He who comes into equity must come with clean hands.
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One who seeks equity must do equity.
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The radical part of equity is equality.
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Equity delights to do justice and not by halves.
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%9 Snell, The Principles of Equity,167.
“0 Richard and Nigel, Trusts and Equity, 38.
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“'Peloubet, A Collection of Legal Maxim in Law and Equity with English Translation, Maxim No:552,67.
“2 Peloubet, A Collection of Legal Maxim in Law and Equity with English Translation, Maxim No: 1908,
P: 229.

“*peloubet, A Collection of Legal Maxim in Law and Equity, Maxim No:77,10.
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